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JUDGMENT 

1) This is a suit declaration of right, title and interest of the plaintiff 

over the suit land, recovery and restoration of khas and vacant possession of 

the suit land to the plaintiff by eviction of the defendants and also for 

permanent injunction. 

 
Plaintiff’s Case: 

2) The plaintiff‟s case is that the plaintiff and the proforma 

defendants are the sons of Late Indibar Nandi, who died in the year 1974. At 

the time of his death he left behind his wife Bina Saikia, plaintiff and the pro 

forma defendants. Bina Saikia and a sister of plaintiff Miss Kiran Saikia died in 

the year 1994 and 2004 respectively. After the death of Indibar Nandi and Bina 

Saikia, the plaintiff and the proforma defendants acquired their right, title, 

interest and possession over all the movable and immovable assets and 

property of Indibar Nandi and Bina Saikia. (L) Indibar Nandi was title holder 

and possessor of 13 bighas 3 kathas 4 lessas of land covered under old Dag 

No.609 and 610 of the old periodic patta No.9 (New Periodic Patta No.5 and 

new Dag No.596 and 597) and after his death the names of the plaintiff and 

the proforma defendants were mutated in the said entire patta and Dag by 

right of inheritance as successors of Late Indibar Nandi. The plaintiff and the 

proforma defendants mutually divided among themselves the land measuring 

13 bighas 3 kathas and 4 lessas and started to occupy and enjoy their separate 

share of the said ancestral landed property and alienated some land to different 

purchasers. However, the suit land measuring more or less 1 bighas and 2 
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kathas remained undivided and was not alienated by the plaintiff and the 

proforma defendants and they possessed the same and the plaintiff had two 

katcha houses constructed over the suit land. One house was on the northern 

part of the suit land while the other was on the south eastern part of the suit 

land. It is stated that the residential house of the plaintiff is about 150 mtrs 

from the suit land but the plaintiff and the proforma defendants used to visit 

and inspect the suit land almost every day asserting and maintaining their 

right, title, interest and possession.  

 
3) The defendant No.1 is a businessman and defendant Nos. 2 and 

3 are his hired person engaged and appointed as the attorneys of the 

defendant No.1 to manage and supervise his own land covered under PP No. 

New 77 (old 72) and Dag No. New 588. According to the plaintiff the said land 

(if any) of the defendant No.1 is a different plot of land and definitely not the 

suit land. On 05-02-2008 the defendant No.1 with the help of defendant Nos. 2 

and 3 and also with a number of unknown „Gundas‟ trespassed into the suit 

land and started demolishing the two katcha houses and uprooted various trees 

and plaints standing on the suit land. Coming to know about this forcible and 

illegal encroachment of the ancestral property, the plaintiff came to the suit 

land and questioned the defendants and tried to prevent their illegal acts. 

However, the defendants threatened the plaintiff with dire consequences if he 

tried to interfere with their said acts of encroachment. Thereafter, the plaintiff 

and his brothers being outnumbered and apprehending danger to their lives 

retreated. Even though the plaintiff tried to settle the matter amicably but the 
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defendants did not show any interest in negotiation, so the plaintiff had filed 

petition dated 06-02-08 and 14-02-08 u/s 145/146 of the CrPC before the 

District Magistrate at Tezpur and a Misc. Case No.07/107/08 and was 

registered u/s 107 CrPC. In the meantime, the defendant constructed a tin 

roofed katcha house (Chali Ghar) on the south eastern part of the suit land and 

are trying to transfer the suit-land by way of sale or otherwise. Thus, the 

present suit was filed with the following prayer:  

1. declaration of right, title and interest of the plaintiff and the proforma 

defendants in respect of the suit land described in the schedule;  

2. eviction of the defendants with their men and material from the suit 

land by demolishing the house ( chalighar) and any other structure 

erected, if any, in the meantime or during the pendency on the suit 

land at the cost and expenses of the defendants;  

3. recovery and restoration of Khas and vacant possession of the suit 

land (after eviction of the defendants therefrom) to the plaintiff and 

the proforma defendants;  

4. cost of the suit ;  

5. permanent injunction restraining and prohibiting the defendants, their 

men and agents from – 

a. entering into the suit land and from repeating or continuing their 

acts of trespass and encroachments over the suit land;  

b. from transferring the suit land or any part thereof in favour of any 

other person whatsoever whether by way of sale, gift, mortgage, 
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lease, hypothecation or otherwise in favour of any person, party 

or authority during the pendency of the suit;  

c. from altering the status of the suit land by digging or by filling 

earth on or from any part of the suit land;  

d. from carrying out any kind of construction works and from 

erecting any other structures over the suit land during the 

pendency of the suit;  

e. for any other relief/s as the Hon‟ble Court deem fit and proper for 

the ends of justice to the plaintiff.  

 
Defendant’s Case: 

4) The defendants contested the suit and claimed that the suit is not 

maintainable in its present form, inasmuch as the plaintiff did no implicate all 

the legal heirs of (L) Indiban Nandi and all the pattadars of the suit land. They 

also claimed that the suit is bad for non-joinder of necessary party and mis-

joinder of unnecessary party as the defendants are unnecessarily impleaded in 

the case; the suit is hit by principles of waiver, acquiescence and estoppel. The 

defendants also challenged that the suit is barred by limitation and barred by 

specific provisions of act under which the plaintiff has sought relief. It was 

stated in the written statement that there are no katcha houses in the suit land 

as alleged by the plaintiff. It was admitted that the said defendants are the 

duly constituted attorney of the defendant No.1 for the land covered by PP 

No.77 of Dag No.588. As per the defendants and FIR was lodged on 13-05-

2002 against the plaintiff because on the said day when the defendant No.1 
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along with the mandal and Kanangu were standing on the said land for 

boundary demarcation as per order of the learned Circle Officer, Tezpur dated 

08-04-2002, the plaintiff restrained defendant No.1 and assaulted him with a 

branch of trees. When Sri Pulin Das tried to rescue the defendant No.1 the 

plaintiff assaulted Pulin Das also and as a result of which he sustained injury on 

his head. On the basis of the said FIR the police charge-sheeted the plaintiff as 

accused in GR Case No.676/2002 and was subsequently convicted by learned 

Addl. Chief Judicial Magistrate (Tezpur) vide judgment and order dated 11-04-

2003. It is denied by the defendants that they encroached on the ancestral 

property of the plaintiff or threatened the plaintiff. According to the defendants 

the house was constructed in the plot of land of the defendant No.1 long back 

with the knowledge of the plaintiff. It was further alleged by the defendants 

that the plaintiff has no possession over any part of the suit land and has filed 

this false case to grab the land of the defendant No.1 covered by dag No.588 

of Periodic Patta No.77. Therefore, the defendants pray for dismissal of the suit 

with cost.  

 
5) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following issues are settled :  

1. Whether there is cause of action for the plaintiff‟s suit? 

2. Whether the suit is not maintainable in its present form? 

3. Whether the suit is bad for non-joinder of necessary parties?  

4. Whether the suit is barred by law of limitation?  
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5. Whether the plaintiff and proforma defendants have right, title and 

interest over the suit land?  

6. Whether principle defendant has dispossessed the plaintiff and the 

proforma defendant from the suit land by encroaching upon it? 

7. Whether the plaintiff is entitled for a decree as prayed for? 

8. To what other relief / reliefs the parties are entitled under the law 

and equity? 

6) Plaintiff produced himself as PW1, PW-2 Sri Prabhat Saikia, PW-3 Sri 

Aswini Bora, PW-4 Sri Deben Das, PW-5 Sri Jagat Hazarika (Lat Mandal of 

Mazgaon) and PW-6 Sri Parag Bora (deposed on behalf of the Survey 

Commissioner). amongst other documents the plaintiff-side exhibited the 

Periodic Khiraj Patta (Ext.2), Sketch map (Ext.3), land revenue payment 

receipts (Ext. 4 (1) to 4(9) & Ext.5 (1) to 5(2)), C/Copy of Power of Attorney in 

name of defendant no.2 & 3 (Ext.7), Court appointing Survey Commissioner 

(Ext.8), relevant entry showing plaintiff as pattadars (Ext. 8(1)), Survey 

Commissioner Report (Ext.9), mutation of the names of LHs of (L) Indibor (Ext. 

9(1)) & sketch map of the suit land (Ext. 10). The defendant‟s side examined 

defendant no.2 as DW1, DW-2 Biswajit Bora & DW3 Krishna Debnath (Bench 

Assistant of Addl. CJM, Tezpur). Defendants-side exhibited Register of 2003 

with entry in respect of GR No.676/02 (Ext.A), relevant page dated 22-04-2003 

where it is stated about the conviction of accused Suren Saikia (Ext.B (1)), case 

record of GR No.676/2002 (Ext.C) & Ext.C (1) being the FIR. 
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Discussion, Decision and reasons thereof :- 

7) I have carefully perused the evidence, both oral and documentary, and 

also minutely heard the argument forwarded by both sides. In the light of the 

evidences and arguments forwarded the issues are discussed herein below. For 

sake of brevity and for easy understanding the related issues may be discussed 

together herein below without losing their individuality. 

 

ISSUE NO.1: Whether there is cause of action for the plaintiff’s suit? 

8) This issue was framed because in the written statement the defendants 

had challenged there is no other action for the suit; however, perusal of the 

written statement shows that it is silent as to how there is no cause of action 

for the suit. Moreover, no arguments were forwarded by either side on this 

issue. However, I deem it essential to address this issue for ends of justice.  

 
9) Cause of action is basically a bundle of facts asserted by one side and 

denied by the other. For a cause of action to exist it is essential for the plaintiff 

to mention such particulars in his plaint as to enable the defendant and the 

Court to ascertain whether in fact or law the cause of action did arise as 

alleged or not. As can be understood from the perusal of the plaint and the 

written statement, the plaintiff claimed that the suit land is an undivided 

property of the plaintiff and the proforma defendants, which has been 

encroached by defendant no. 1 with the assistance of defendant no. 2 and 3 on 

05-02-2008. However, the defendants denied the same and claimed that 

defendant no. 1 is the owner and possessor of the suit land and defendant no. 

2 and 3 are the appointed attorneys for the same. It is completely denied that 
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the defendants encroached into the property of the plaintiff. Thus, it appears 

that there is a probable cause of action.  

 

10) In view of the above discussions issue no. 1 is settled in favour of the 

plaintiff.  

 
ISSUE NO.2: Whether the suit is not maintainable in its present form?  

& 

ISSUE NO.3: Whether the suit is bad for non-joinder of necessary 

parties? 

11) Both this issue as has been framed because it was challenged by the 

defendants in their written statement that the suit is not maintainable in its 

present form, inasmuch as, the plaintiff did no implicated all the legal heirs of 

(L) Indiban Nandi and all the pattadars of the suit land. 

 
12) As in the previous issue, none of the parties forwarded any arguments 

to the question of maintainability of the suit in its present form and suit being 

bad for non-joinder of necessary parties. However for judicious decision I will 

be touching on these two issues also. 

 

13) The law is settled that a person is a necessary party to a suit only if a 

decree cannot be awarded in his/her absence. Perusal of the pleadings shows 

that the suit is for declaration of right, title and interest of the plaintiff over the 

suit land and also for recovery and restoration of khas and vacant possession of 

the suit land to the plaintiff by eviction of the defendants. As this is not a 

partition suit the legal heirs of (L) Indiban Nandi and all the pattadars of the 

suit land are not necessary parties. Thus, it is apparent that the suit can be 
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decreed in absence of all the legal heirs of (L) Indiban Nandi and the pattadars 

of the suit land, and in doing so, it will still be an executable decree. Under the 

circumstances, they are not a necessary party to the suit. Pertinent to mention 

that siblings of the plaintiff, who are the legal heirs of (L) Indiban Nandi, has 

been impleaded as pro forma defendants in the suit.  

 
14) In view of the above discussions issue no. 2 and 3 is settled in favour of 
the plaintiff.  
 

ISSUE NO.4: Whether the suit is barred by law of limitation? 

15) This issue on limitation was framed because the defendants pleaded in 

their written statement that the suit is barred by law of limitation. However, 

perusal of the written statement shows that the defendants did not mention as 

to how the suit is barred by limitation nor any argument on this behalf was 

forwarded by the learned Counsel for the defendants. Furthermore, on perusal 

of the pleadings and evidences forwarded I failed to find any reason by which 

the suit is barred by limitation. 

 
16) In view of the above discussion Issue no. 4 is settled in favour of the 

plaintiff.  

 

ISSUE NO.5: Whether the plaintiff and proforma defendants have 

right, title and interest over the suit land? 

17) This is the main issue between the parties as the plaintiff claimed 

that the suit land is 1 Bigha 2 Kathas covered by old periodic patta No.9 and 

Dag no. 610 and New Periodic Patta No.5 and new Dag No.596 situated at 

village Mazgaon of Bhairabpad Mauza with Tea Garden of Pynayabrata Dev 
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Goswami in the North, South being land of Lakhi Gayan,East is residential 

houses of Suruj Katoky, Prema Nath & Khirod Nath (separated from the suit 

land by Indibar Path) & West is theand of Madan Keot However, the 

defendants claimed that the suit land is covered by periodic patta No.77 and 

Dag no.588 situated at village Mazgaon of Bhairabpad Mauza and defendant 

no. 2 and 3 are the duly constituted attorney of defendant no.1 for the said 

land.  

 
Plaintiff Evidence: 

18) The plaintiff as PW1 clearly mentioned as to how he along with his 

siblings (pro forma defendants) came to inherit the suit land. He exhibited the 

Jamabandi copy as Ext.1 where the name of the plaintiff and the pro forma 

defendants has been reflected against the suit land. He also exhibited the 

Periodic Khiraj Patta and the Sketch map of the suit land as Ext.2 and Ext.3 

respectively. Ext. 4 (1) to 4(9) are the land revenue payment receipts in the 

name of his father and Ext.5 (1) to 5(2) are the land revenue payment receipts 

paid by him in respect of the suit land. His evidence is corroborated by PW-2 

Sri Prabhat Saikia and PW-4 Sri Deben Das. PW-3 Sri Aswini Bora also 

corroborated the evidence of PW1 and stated that it has been in continuous 

possession of the plaintiff and his predecessor in interest for as long as he 

could remember and he had cultivated the land for about 8 years with the 

plaintiff and proforma defendants. He also stated that his residential house is 

adjacent to the suit land and situates on the southern boundary of the suit land 

alongside the land of Sri Lakhi Gayan. 
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19) PW-5 Sri Jagat Hazarika is one of the important witnesses of the plaintiff 

and he is the Lat Mandal of Mazgaon. He was summoned and he brought along 

with him the Sitha, jamabandi and sketch map. He has also brought original 

record in respect of the myadi Patta No. 596 and 597, Dag No.5 (new). As per 

the record the pattadar is Smt. Indibor Nandi. He clarified that Indibor Nandi is 

a male, however, due to mistake during census word „Smt.‟ has been written. 

He also deposed that name of Smt. Bina Saikia, Sri Haren Saikia, Sri Hiren 

Saikia, Sri Suren Saikia, Sri Prabhat Saikia and Smt. Kiran Saikia were inserted 

as the heirs. He exhibited jamabandi as Ext.8 Ext. 8(1) is the relevant entry 

there the names of above pattadars could be seen. The Ext. 9(1) is the 

relevant entry and the mutation of the names of the successors of the heirs of 

Indibar was done on 28-02-90. Ext. 10 is the sketch map of the said land the 

boundary of Dag No. 596 and 597 are - South: 577, North: 595, 599 and 600, 

East: PWD road, West: 634, 635.  

 
20) PW-6 Sri Parag Bora is the Lat Mandal of Lat No.5, Tezpur Revenue 

Circle, Mouza – Bhairabpad and he deposed before the Court on behalf of the 

Survey Commissioner duly appointed by the Court. He deposed that on 22-07-

15 a direction was received from the Court (Ext.8) appointing the Tezpur Sadar 

Circle Officer as Survey Commissioner and he was asked to submit report as 

per the instructions in Ext.8. As per the instruction of the Hon‟ble Court, and as 

per the order of the Circle Officer, on 05-08-15 the Circle Officer accompanied 

by two Mandal and one Kanango, Juharul Rahman (Lat Mandal) and Kanango 

Golap Nath went to the suit land along with the relevant documents, like map, 
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Sitha, jamabandi register and measuring instrument et cetera and inspected 

the same. Report of inspection was prepared and submitted to the Circle 

Officer. Based on the same, the Circle Officer, on 06-08-15, submitted his 

report as Ext.9 to the Hon‟ble Court. PW 6 recognized Ext.9 (1) as the 

signature of Circle Officer Dr.Tahiur Rahman. During cross-examination PW6 

answered that there is no mention of plaint schedule in Ext.8 and that he did 

not issue any notice to any party on receiving the Ext.8, and that no party was 

present at the time when he was measuring the land.   

 
Defendant’s Evidence: 

21) The defendant‟s side examined defendant no.2 Pradip Pantangia as DW1 

and he deposed that he and defendant no.3 that appointed as attorney for 

defendant no.1 for dealing with any matter relating to the land of defendant 

no.1, same being, Myadi Patta No.77 and Dag No.588 in village Majgaon, under 

Mouza Bhairabpad. He reiterated the same thing as mentioned in his written 

statement and denied that the land which they are possessing is not Myadi 

Patta No.77 and Dag No.588 but actually is the land of the plaintiff, same 

being, old periodic patta No.9 and Dag no. 610 and New Periodic Patta No.5 

and new Dag No.596 situated at village Mazgaon of Bhairabpad Mauza. During 

cross-examination DW1 the accepted that he sometime deals in buying and 

selling of land. He also admitted that no description of boundaries is given in 

the land schedule in Ext.7(1). He had knowledge that before giving the Power 

of Attorney there was a dispute over a plot of land between Amalesh Das and 

plaintiff Suren Saikia. He has denied the suggestion that that defendant no.1 
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could not identify his land under Dag No.588 of Patta No.77 and therefore tried 

to occupy the land of plaintiff.  

 
22) The 2nd witness of the defendant is DW-2 Biswajit Bora and he stated 

that Defendant No.1 constructed a house many years back with the 

knowledge of the plaintiff on the aforesaid land. Defendants never entered 

any land of the plaintiff and never dispossessed the plaintiff or his family. 

During his cross examination DW-2 admitted that the suit land is situated near 

Indibor Path and named after the father of plaintiff. From the cross 

examination it appeared that DW-2 knew defendant No. 2 and 3 since last 

10/15 years and were friends.  

 
23) The 3rd witness for the defendants is DW-3 Krishna Debnath, Bench 

Assistant of Addl. CJM, Tezpur. He exhibited the Register of 2003 as Ext.A and 

the entry in respect of GR No.676/02 in this register with the name of the 

accused being shown as Suren Saikia. The judgment in the said case was 

given by Ld. Addl. CJM on 22-08-2003 convicting the accused Suren Saikia. 

Ext.B (1) is the relevant page dated 22-04-2003 where it is stated about the 

conviction of accused Suren Saikia. Ext.C is the case record of GR 

No.676/2002 and Ext.C (1) is the FIR in that case. There is mention of Myadi 

Patta No.77 in the ejahar and the land situated at Mazgaon. Ext.D is the 

judgment of the case and Ext. D(1) to D(14) are the signature of the then 

Addl. CJM. During cross-examination DW-3 has stated he has no knowledge 

about the ownership of land under the said Patta and will when the parties 

involved. 
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Argument on behalf of Plaintiff: 

24) Ld. Counsel for the plaintiff argued that the Power of Attorney (Ext.7) 

was executed for a different land and not the suit land and comparisons of the 

schedule of the suit land and the land described in the Power of Attorney will 

clearly show it. He also argued that the plaintiff stood in the dock as PW1 and 

he supported his case and was corroborated by PW2, PW3 & PW4. The Lat 

Mandal was also examined as PW5 and his evidence is also clear that the suit 

land is the one claimed by the plaintiff and not the one mentioned in the Power 

of Attorney. The Survey Commissioner also confirmed that the schedule land is 

the land encroached by defendants. It was also argued that none of the 

defendant witnesses could describe the boundary of their alleged property 

because it is not that of defendant no.1 and therefore they have no knowledge.  

 
25) Ld. plaintiff Counsel also questioned whether a Power of Attorney holder 

can depose in the Court on behalf of his principal? He also pointed out that Ext. 

7 states that the land has been sold to the Power of Attorney holder and not 

for any other purpose, as claimed by the defendant. In support of his argument 

decision of Rajasthan High Court in Ram Prasad Vs. Hari Narain & Ors., AIR 

1998 Raj 185 was cited, wherein it was held that in view of s.118 of the 

Evidence Act a Power of Attorney is not entitled to appear as witness for party 

appointing him as Power of Attorney holder. He also cited a division bench 

decision rendered in Janki Vashdeo Bhojwani & Anr. Vs. Indusind Bank Ltd. & 

Ors., AIR 2005 SC 439, wherein it was held that O.3 r.1 & 2 CPC empowers the 

holder of Power of Attorney to „act‟ on behalf of the principal and it confines 
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only in respect of „act‟ done by the Power of Attorney holder in exercise of 

power granted by the instrument. The term „act‟ would not include deposing in 

place and instead of the principal. He cannot depose for the principal for the 

acts done by the principal and not by him. Similarly, he cannot depose for the 

principal in respect of the matter which only the principal can have a personal 

knowledge and in respect of which the principal is entitled to be cross-

examined. 

 
Argument on behalf of Defendants: 

26) Ld. Counsel for the defendants argued that the citations given by the 

plaintiff is not relevant in this case as defendant no.2 as DW1 depose for 

himself as he is party to the suit and not as Power of Attorney holder. He also 

argued that the plaintiff has said that defendant no.1 has a plot of land which is 

not the suit land, and therefore the plaintiff should have shown land is different 

plot of land is. The Commissioner Report (Exhibit 9) was also challenged and 

claimed that the report is vague and not in accordance with the Court order, 

and also that, it is not done as per procedure and no notice was given to the 

parties and none of the parties in the present when survey was done. He also 

argued that PW3 lied when he said that he cultivated the suit land for the 

plaintiff for around 10 – 12 years because during cross examination PW3 

admitted that he was a student studying in, Gauhati University at that time. In 

support of his ld. Counsel for the defendant cited the decision of Hon‟ble 

Gauhati Court in LHs of Ram Niyati Goala & Ors. Vs. LHs of Ram Naresh Goala 

& Ors., 2015 (4) GLT 1095, where it was held that, mutation entries do not 
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have any presumptive value of title and it does not create or extinguish title. In 

order to have title over land, apart from mutation, something more is necessary 

which may be by transfer or by the inheritance. It was also observed by the 

Court that patta must be considered to be a document of title. 

 
My Opinion: 

27) From the perusal of the pleadings it is clear that both the parties are 

claiming their right, title and interest over two different plots of land. The 

dispute arose because both the parties are claiming that the suit land is the 

plot of land over which they have their individual right, title and interest. The 

plaintiff examined himself as PW1 along with four other independent witnesses 

and two official witnesses. He exhibited the Jamabandi copy, the Periodic Khiraj 

Patta, Sketch map of the suit and several land revenue payment receipts. On 

the other hand, defendant no.1, who is the alleged owner of a plot of land 

covered by periodic patta No.77 and Dag no.588, and had appointed defendant 

no. 2 and 3 as his attorney for the said land, kept himself away from the dock 

and did not depose as witness. The defendant no. 2 deposed as DW1 and one 

of his friends deposed as DW2. The Bench Asst. of the Court of Ld. Addl. CJM 

was examined as DW3 to show that the plaintiff was convicted in a criminal 

case against the defendant no.1. In support of their case the defendant side 

exhibited Ext.A, B, C & D, all pertaining to GR No.676/02. 

 
28) Before going ahead with discussion on this issue a few points raised by 

the defendants during argument should be answered first. Firstly, answering to 

the allegation that the plaintiff should have shown where is this alleged 
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property of the defendant no.1 is, it is pertinent to mention that the plaintiff is 

not under the burden to show that the land of the defendant no.1 is because 

the burden on plaintiff is simply to prove that the suit land is the land he is 

claimed to be his by inheritance.  

 
29) Coming to the issue at hand, to adjudicate this issue properly it is firstly 

essential to determine whether the suit land is covered by P.P No.9 (old)/ 5 

(New) and Dag no.610 (old)/ 596 (New) situated at village Mazgaon of 

Bhairabpad Mauza, or covered by P.P No.77 and Dag no.588. In this regard the 

Court appointed the Tezpur Sadar Circle Officer as Survey Commissioner and 

was asked to submit report after inspection of the suit land (Ext.8). The point 

referred for investigation for the commission was “Whether the land measuring 

more or less 1 Bigha 2 Kathas 0 Lessas out of total land measuring 9 Bigha 2 

Kathas 6 Lessas covered by old P.P No.9 and new P.P No.5 and old Dag no.610 

and new Dag no.596 situated at village Mazgaon of Bhairabpad Mauza is a 

different land from the land covered under P.P No.(new) 77 and (old) 72 and 

Dag no. (new) 588 of village Mazgaon of Bhairabpad Mauza.” Based on this 

instructions survey was done by the Commissioner and report was submitted 

by the Survey Commissioner (Ext.9) stating that both this land are different 

from each other and have no similarities.  

 
30) In support of his claim the plaintiff adduced evidence before the Court 

and also stood cross-examination. His evidence was corroborated by PW2-PW4. 

Even though that plaintiff witnesses were extensively cross-examined, 

however, they stood firm by their evidence that the suit land belongs to the 
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plaintiff. During cross-examination of the PW6 the defendant side tried to show 

that the Survey Commission was not done as per procedure, however, the 

objections raised by them as to who was holding the chain and from which 

direction it was held and why the owners were not called as witnesses, etc are 

not relevant in the present situation because the Survey Commission was not in 

a partition suit nor the parties claims right on each other‟s property. The Survey 

Commission was for ascertaining whether the two plots of land claimed by each 

party are one and the same, and answer came that both this plot of land are 

independent of each other and are not one and the same. 

 
31) If we peruse the evidence of the witnesses it is seen that the actual 

owner of P.P No.(new) 77 and (old) 72 and Dag no. (new) 588, i.e., defendant 

no.1 had stayed any from the dock and didn‟t give the other side the 

opportunity to cross examine him. It was the defendant no.1 who had the 

personal knowledge as to where his land is situated, who are to neighbors in 

his boundaries and based on what facts he claimed the suit land to be his. 

These are the matters which only defendant no.1 had personal knowledge 

about and it was essential that he be cross-examined regarding the same. 

Reference be made of Janki Vashdeo Bhojwani & Anr. Vs. Indusind Bank Ltd. & 

Ors.(Supra).  

 
32) If we look at the evidences of the DW‟s it is seen that DW1 is not a 

resident of the area and has no personal knowledge about the suit land, except 

for claiming that it belongs to defendant no.1. DW2 also claimed that suit land 

belongs to defendant no.1 but he also has no specific knowledge about the suit 
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land. Interestingly, during his cross examination DW-2 admitted that the suit 

land is situated near Indibor Path and named after the father of plaintiff Suren 

Saikia. Here I should mention that PW4 is boundary neighbor of the suit land 

and he stated that the suit land belongs to plaintiff. 

 
33) Civil law based on „preponderance of probability‟ and the party who can 

show that his claim is most probable is eligible to get relief from the court. It is 

a known fact that the „burden of proof‟ lies on the party who will fail if he 

cannot discharge his burden. However, „onus‟ is a shifting concept and can lie 

on any of the party based on what he claims or take up as his defence. In the 

present case the plaintiffs stood the cross examination and had also produced 

witnesses PW2, PW3 & PW4 who supported his claim, and all of them stood 

firm on the fact that the suit land is inherited property of plaintiff. In support of 

his case plaintiff produced reliable documents and also two official witnesses. 

On the other hand, the principal defendant (defendant no.1) stayed from the 

witness dock and did not stand for cross-examination without any valid reason. 

This act of the principal defendant throws a shadow over his claim and an 

adverse inference can be drawn that he stayed any from the witness dock and 

cross examination because if he stands for cross-examination it would have 

been detrimental for the defendant‟s case.  

 
34) Furthermore, DW2 could not support the case of the defendants, and 

rather, his cross examinations showed that the probability of the suit land 

belonging to the plaintiff is higher because adjacent path is named after the 

father of the plaintiff. The defendants failed to provide any documentary 
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evidence which would show that the suit land would belong to defendant no.1. 

Before parting with this issue I would like to mention that existence of criminal 

cases between the parties is irrelevant for this suit as the jurisprudence of both 

criminal and civil cases are different. 

 
35) In view of the above discussion Issue no. 5 is settled in favour of the 

plaintiff. 

 

ISSUE NO.6: Whether principle defendant has dispossessed the 

plaintiff and the proforma defendant from the suit land 

by encroaching upon it? 

36) This issue is related and dependent on issue no.5. Perusal of the written 

statement of the defendants and the evidence of DW1 and 2 shows that they 

are not denying the fact that defendants are in possession of suit-land. What 

was denied is that the suit land belonged to plaintiff. However, after discussion 

in issue no.5 it is settled that the suit land belongs to plaintiff and the 

defendant has no right, title or interest over the same, and the plot of land that 

they claimed to be of defendant no.1 is a different plot of land and not the suit 

land. Therefore, it is clear that the defendant has dispossessed the plaintiff and 

the proforma defendants from the suit land by encroaching up and it. 

 
37) In view of the above discussion Issue no. 6 is settled in favour of the 

plaintiff. 

 

ISSUE NO.7: Whether the plaintiff is entitled for a decree as prayed   

for?  

& 
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ISSUE NO.8: To what other relief / reliefs the parties are entitled 

under the law and equity?  

38) Both these issues are discussed together here as they are interrelated. 

In view of the fact that the other issues have been settled in favour of the 

plaintiff, I‟m of the considered view that the plaintiff is entitled for a decree as 

prayed for. 

 
39) In view of the above discussion Issue no. 7 & 8 is settled accordingly. 

 

ORDER 

THE suit is hereby decreed on contest with cost. Prepare a decree accordingly. 

 
Given under my hand & seal of the Court on the 20th May‟2016. 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

Dictated and corrected by me. 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me :    

 

(J. K Muru) 

Steno.     




